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Portability 

The ability of an individual to transfer any unused exemption to a surviving spouse 
provides significant flexibility in ensuring that the maximum amount of assets are 
transferred by a married couple to their beneficiaries free of estate tax.  However, most 
documents do not include language granting the executor or trustee the authority to make 
the election and incur the associated expenses, or provide guidance regarding the use of 
the transferred exemption.  Language granting such authority and advisory language may 
be as follows: 

 Will 

The executor shall calculate the amount of my deceased spousal unused exclusion amount under 
Section 2010(c)(4) of the Internal Revenue Code of 1986, as amended and as in effect from time 
to time (the “Code”), and elect to have such amount taken into account on my wife’s estate tax 
return under Section 2010(c)(5) of the Code.  The executor is authorized to pay any expenses or 
costs associated with making such election.  The executor shall notify my wife that such election 
was made, and shall provide evidence of such election, including the total deceased spousal 
unused exclusion amount for which the election was made. 

Optional: 

I request but do not require that my wife utilize my deceased spousal unused exclusion amount to 
or for the benefit of those individuals who are beneficiaries under my estate plan, and I request 
that such deceased spousal unused exclusion amount be used for the benefit of other individuals 
only to the extent that none of such beneficiaries are living at my wife’s death. 

 Trust: 

To the extent no executor is appointed, the trustee shall calculate the amount of my deceased 
spousal unused exclusion amount under Section 2010(c)(4) of the Internal Revenue Code of 1986, 
as amended and as in effect from time to time (the “Code”), and elect to have such amount taken 
into account on my wife’s estate tax return under Section 2010(c)(5) of the Code.  The trustee is 
authorized to pay any expenses or costs associated with making such election.  The trustee shall 
notify my wife that such election was made, and shall provide evidence of such election, including 
the total deceased spousal unused exclusion amount for which the election was made.  In the event 
the executor fails to make such election, I direct the Trustee to make such election independent of 
the executor. 

Alternate Final Sentence: 

(1) In the event the executor fails to make such election, I authorize the Trustee to make such 
election independent of the executor. 

(2) In the event the executor fails to make such election, I hereby release the trustee from any 
liability or responsibility for making such election independently. 
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Notice and Disclaimer 
 
Although our Will and Trust forms are the product of much thought and effort, no form is a 
substitute for informed legal judgment. The attorney must make an independent determination 
as to whether a particular form is generally appropriate for a client and, further, how it must be 
modified for state law and to meet any special circumstances and objectives of the client.  
 
Northern Trust does not guarantee that the forms effectively accomplish their purpose, and it 
assumes no responsibility for the forms or their use. By using a form, the attorney acknowledges 
that the attorney (and not Northern Trust) is responsible for any document which the attorney 
prepares based on the form. The attorney must customize the generic form for the law of 
the particular state.  
 
Northern Trust will not necessarily update these forms.  

 

 

 

 


