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In addition to health care reform, approved by
the House on March 21, and the HIRE Act,
signed into law on March 18, Congress is
considering extenders’ legislation and a second
jobs bill.

1. Health Care reform approved by the
House on March 21, 2010.
Most of the tax components of this two-part
legislation, which builds on the Senate bill
passed last December 24, have been
described in earlier versions of Tax News
You Can Use. The proposal is scored to
raise more than $143 billion over 10 years,
thanks to a cohort of largely health-care
related revenue raisers and budget cuts.
One important new addition on the tax
side: beginning in 2013, a 3.8 percent
surtax on net investment income (including
net gain) would apply to individuals, trusts
and estates. Note: the surtax is part of the
House Reconciliation Act (H.R. 4872)
which modifies the Senate-originated bill
(H.R. 3590), as we go to press, the Senate
has not yet voted on the Reconciliation Act.

For single individuals, the tax would apply
to net investment income to the extent
modified adjusted gross income exceeds
$200,000; and

For marrieds filing jointly, the tax would
apply to net investment income to the
extent modified adjusted gross income
exceeds $250,000.

Example: Harry is single, with
modified adjusted gross income of
$210,000. He has $7,000 of net
investment income. All of Harry’s
net investment income (including net
gain) would be subject to the 3.8
percent surtax.

One saving grace: distributions from
qualified plans and individual

retirement accounts would not be treated as
“net investment income.”

For trusts and estates, the 3.8 percent surtax
would apply to the trust’s undistributed net
investment income to the extent the trust’s
adjusted gross income exceeded “the dollar
amount at which the highest tax bracket in
section 1(e) begins for the taxable year.”
The income tax brackets for trusts and
estates are notoriously compressed, with the
highest tax bracket beginning at $11,200 in
2010.

Example: Assume that, in 2013, the
highest tax bracket for trusts and
estates begins at $13,000. Assume the
trust’s undistributed net investment
income is $250,000 and that its
adjusted gross income is $263,000.

Here, adjusted gross income
($263,000) exceeds the bracket
amount ($13,000) by $250,000. All of
the trust’s undistributed net
investment income is subject to the
3.8 percent surtax.

HIRE Act, enacted March 18, 2010.
This new, fully-offset mini-economic
stimulus package includes four major tax
incentives: a payroll tax holiday for
previously unemployed new hires; a
retention tax credit; an extension of
increased small business expensing; and
enhancement of the Build America Bond
program. But for clients with “specified
foreign financial assets,” the biggest news
may be that the Act also includes
comprehensive Foreign Account Tax
Compliance provisions, estimated to raise
$8.714 billion over 10 years.

® Payroll tax holiday. For a limited
period, beginning on 3/18/10 and ending
on 12/31/10, businesses and non-profits



would not be required to pay the 6.2 percent
payroll tax on wages paid to previously
unemployed new hires; this provision applies
only to those hired after 2/3/10 and before
1/1/11. Estimated revenue cost: $7.616
billion over 10 years.

Retention tax credit. $1,000 tax credit for
business employers who retain previously
unemployed new hires for 52 consecutive
weeks; applies only to those hired after
2/3/10 and before 1/1/11. Estimated revenue
cost: $5.342 billion over 10 years.

Extension of increased expensing limits for
small business. Extension of enhanced
$250,000 expensing limit for certain
depreciable property is extended for one year,
i.e. $250,000/$800,000 limits apply to tax
years beginning before 2011. Estimated
revenue cost: 835 million over 10 years.

Build America Bonds. Issuers of new
renewable energy bonds, qualified energy
conservation bonds, qualified zone academy
bonds and qualified school construction
bonds can elect to receive a direct federal
subsidy instead of providing a tax credit to
bond holders, i.e. they can elect to treat these
bonds as direct-pay Build America Bonds.
Effective for bonds issued after 3/18/10.
Estimated revenue cost: 32.520 billion over
10 years.

Foreign Account Tax Compliance. This
portion of the HIRE Act adds a new and very
complex chapter to the Internal Revenue
Code, with many defined terms, special rules
and exceptions. The two central provisions
are designed to encourage increased reporting
of foreign financial assets held by “specified
U.S. persons” or by “foreign entities” owned
by “specified U.S. persons.” Both these
provisions are described briefly in the
summary below. There are also new rules for
foreign trusts and registration of foreign
targeted debt obligations, as well as a new
annual reporting requirement for Passive
Foreign Investment Companies (PFICs).
Some provisions apply immediately, while
others are deferred to later tax years.
Notably, for returns filed after 3/18/10 (as
well as returns for which the statute of
limitations has not expired as of 3/18/10), a
six-year statute of limitations applies to any

understatement of income attributable to
an undisclosed foreign financial asset,
with a de minimis exception for
understatements of 35,000 or less.

= New foreign financial institution
reporting. Under these new rules,
U.S. withholding agents (such as
banks and brokers) are generally
required to withhold 30 percent on
certain transfers of U.S. source
income to “foreign financial
institutions.” “Foreign financial
institution” is defined broadly to
include investment vehicles such
as foreign hedge funds and foreign
private equity funds, as well as
certain foreign life insurance
companies.

Under one important exception, a
“foreign financial institution” that
enters into an information-
reporting agreement with the U.S.
Treasury will be exempt from

such withholding. Each agreement
will require the “foreign financial
institution” to identify which of its
accounts are “U.S. accounts™;
comply with U.S. verification and
due diligence procedures; and
annually report specified
information on the “U.S.
accounts,” including name, address
and TIN of each account holder
that is a “specified U.S. person” or
“U.S. owned foreign entity.” Also
required: the account number,
account balance, and a statement of
gross receipts and gross
withdrawals. Backstop measures
include required withholding by
the “foreign financial institution”
on transfers for the benefit of
“recalcitrant account holders”
and/or closing the account. These
provisions are generally effective
after 12/31/12.

= Increased U.S. taxpayer
reporting. U.S. taxpayers have
new reporting requirements for all
“specified foreign financial assets,”
with a de minimis exception for
assets with an aggregate value of



$50,000 or less. There are also new
penalties. Generally effective for 2011.

« “Specified foreign financial assets”
is defined broadly to include
accounts at a “foreign financial
institution,” interests in a foreign
trust, as well as certain foreign
financial assets held outside a
financial institution account.
“Specified foreign financial assets”
does not include foreign financial
assets (such as ADRs, foreign stock,
or foreign hedge funds) held at a
financial institution in the U.S.

 Under the new law, U.S. taxpayers
must report on their Forms 1040:

o the account number of any
foreign financial account, with
the name and address of the
“foreign financial institution”;

0 and the name and address of
all issuers and counterparties
with respect to any “foreign
financial instrument.”

« Penalties will be imposed for failure
to report, ranging from a minimum
of $10,000 to a maximum of
$50,000. In addition, a 40 percent
penalty will apply to any
understatement of income
attributable to an undisclosed
“foreign financial asset.”

Now pending in the House:
extenders’ bill, a/k/a “American
Workers, State and Business Relief
Act.” This bill would provide a one-year
extension, through 2010, of almost 40
popular business and individual income tax
provisions that expired at the end of 2009.
Included in the package in its current form:
extension of the IRA charitable rollover as
well as continued favorable treatment for
qualified conservation contributions. AMT
relief for 2010 is not a part of this proposal,
which is rumored to be mired in a pay-go
argument.

4. Now pending in the House: H.R. 4849,
“Small Business and Infrastructure Jobs
Tax Act of 2010.”

This is another mini-economic stimulus bill,
with both small business tax incentives and
infrastructure provisions. One of the
proposed revenue-raising provisions would
impose new limits on grantor retained
annuity trusts, effective for transfers after
the date of enactment. By requiring all
GRATSs to have a minimum term of 10
years, the proposal increases the mortality
risk associated with this strategy; if a grantor
dies before the GRAT terminates (and if the
estate tax is in force at the time of death)
part or all of the trust would be included in
the grantor’s gross estate. In addition, the
proposal would require that the GRAT
remainder, at inception, have a value
“greater than zero” and that the annuity
payments not decrease over time. Estimated
to raise $4.45 billion over ten years.
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LEGAL, INVESTMENT AND TAX NOTICE:
This information is not intended to be and should
not be treated as legal advice, investment advice
or tax advice. Professionals and other readers
should under no circumstances rely upon this
information as a substitute for their own research
or for obtaining specific legal or tax advice from
their own counsel.

IRS CIRCULAR 230 NOTICE: To the extent that
this message or any attachment concerns tax
matters, it is not intended to be used and cannot
be used by a taxpayer for the purpose of
avoiding penalties that may be imposed by law.
For more information about this notice, see
http://www.northerntrust.com/circular230
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