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Repeal! 
As December 2009 came to a close, it became 
clear that Congress—although there were 
considerable efforts in that direction–would 
not act to extend the 2009 transfer tax regime 
into 2010.  The apparent result?  For a one-
year period beginning this January 1, all 
federal death taxes are repealed, i.e. federal 
estate and generation-skipping taxes are no 
longer in effect.  The gift tax remains in place, 
with a 35% maximum rate (reduced from 45% 
in 2009) and a $1 million exemption.      
 
Multiple potential scenarios 
This, however, is not the end of the story.  
Some members of Congress have expressed 
their intent to restore the estate and 
generation-skipping taxes (either in the same 
form or with changes) retroactive to this 
January 1.  If prior law is, in fact, restored as 
of January 1, those who die in 2010 will be 
subject to the same estate tax liability they 
faced under prior law, tax at a uniform rate of 
45%, with a $3.5 million exemption.  
Alternatively, Congress may choose to restore 
the estate and generation-skipping taxes with a 
higher or lower tax rate—and/or a higher or 
lower exemption amount.  A third possibility 
is that Congress will restore prior law (either 
in the same form or with changes) 
prospectively, creating a “gap period” between 
January 1 and the effective date of whatever 
law is passed in 2010.  A fourth scenario is 
that, because of partisan gridlock, Congress 
may fail to act at all: in this case, repeal would 
remain in effect for all of 2010.  Complicating 
these scenarios is the likelihood of a 
constitutional challenge, on due process 
grounds, to any attempt to restore the death 
taxes retroactively.  Such a challenge might 
well find its way to the U.S. Supreme Court 
and take years to resolve, resulting in a 
protracted period of uncertainty.    
 
The fate of the gift tax is also uncertain.  A 
simple reinstatement of the 2009 regime 
would result in an increase in the maximum 
gift tax rate to 45 percent, with the gift tax  

exemption remaining at $1 million.   But there is 
also the possibility, reflected in some proposed 
legislation, that Congress, despite rising deficits, 
will act to increase the gift tax exemption from 
$1 million to $3.5 million. 
   
It is impossible to know at this time what 
Congress will do—and when.  An additional 
complication is that, even if no estate or 
generation skipping taxes are assessed in 2010 at 
the federal level, they may still apply at the state 
level.  Substantial differences exist among state 
laws, e.g. no estate tax in Illinois in 2010, while 
in Massachusetts the estate tax remains in 
place—with a $1 million exemption. 

Document interpretation issues 
Your existing estate planning documents very 
likely use formulas based on pre-2010 rules, with 
multiple references to the “estate tax,” the 
“estate tax applicable exclusion amount” or the 
“generation-skipping tax exclusion.”  For 
example, a document might direct that an 
amount equal to your available generation-
skipping tax exemption be used to fund a trust 
for grandchildren.  Under 2010 law as currently 
in effect, there is no generation-skipping tax, no 
generation-skipping tax exemption—and, quite 
arguably, no trust for the grandchildren.  
Similarly, the direction to fund a family trust 
with “the greatest amount that would result in 
the estate not being subject to estate tax” would 
arguably result, under current law, in a family 
trust funded with 100 percent of the estate’s 
assets.  This could be an unfortunate result in a 
situation where the family trust benefits persons 
other than a surviving spouse, such as in a 
typical second marriage situation.  
 
Income tax consequences of repeal 
Under prior law, the cost basis for an asset 
following an individual’s death was equal to the 
value of the asset on the individual’s date of 
death (or, in certain circumstances, on the six 
month anniversary of the death.)  In contrast, 
under the law currently in effect, assets 
transferred at death generally retain the same 
basis as in the hands of the decedent (“modified 
carryover basis”).  
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 Under this new regime, capital gains may be 

recognized on the sale of any asset with “built-
in gain” as of the date of death, including a 
sale required to raise needed cash for 
expenses, debts and contingent tax liability.   
 
Importantly, the new regime does allow the 
estate’s executor to increase the basis of the 
decedent’s assets by as much as $4.3 million, 
with at least $1.3 million available to increase 
the basis of any asset.  (Technical rules 
provide that unused capital loss carryovers and 
certain other losses unused by the decedent at 
death may be added to the $1.3 million 
available to increase basis.)    In addition, a 
maximum of $3 million is available to 
increase the basis of assets transferred to a 
surviving spouse or to certain types of trusts 
for the benefit of that spouse.   Your existing 
documents may not take these provisions into 
account and may include a marital trust that 
does not qualify as a recipient of the $3 
million basis increase. 
 
A time-limited problem, but… 
Beginning in 2011, the estate and generation-
skipping taxes, together with the old basis 
rules, are scheduled to reappear (although with 
rates as high as 55 percent and exemptions as 
low as $1 million).   In addition, the maximum 
gift tax rate is scheduled to increase to 55 
percent.   This means that we are talking about 
issues that are time-limited.  The difficulty is 
that although mortality is certain, a date of 
death is not.   
 
For this reason, we strongly recommend that 
you visit your estate planner to learn the 
impact of 2010 law on your estate plan.  
Among the questions to consider:     
 

*Does the new law change the beneficiaries 
of your estate in a way that you do not 
intend?   

 
*Will assets held in the marital trust qualify 
as a recipient of the $3 million basis 
increase?    

 
*Will new ambiguity about how the 
document should be interpreted lead to 
family litigation?   

 

Working together, you and your advisors can 
determine what, if any, action is necessary.  In 
some situations, a short codicil or amendment 
will be sufficient to prevent future potential 
difficulties. 
 
Planning opportunities in 2010 
The flip side of the coin is that the current 
uncertainty may bring with it certain planning 
opportunities.  For example, those planning to 
make taxable gifts in 2010 would benefit from a 
35 percent gift tax rate.  Such individuals may 
want to consider making gifts early in 2010, 
possibly before the effective date of future 
legislation that might raise the gift tax rate back 
to 45 percent.    Similarly, the current absence of 
a generation-skipping tax suggests other 
possibilities, including transfers to irrevocable 
trusts that benefit grandchildren.  Some 
observers have also suggested formula gifts that 
would change the beneficiary (child vs. 
grandchild) depending on whether a generation-
skipping tax is in force.  You and your estate 
planner will want to weigh the risks of such 
strategies against their potential rewards, 
keeping in mind the possibility that prior law 
will be reinstated retroactive to January 1.   
 
All uncertainties aside, there are lifetime gifting 
strategies that work particularly well now 
because of the current low interest rate 
environment.  For example, if you have wealth 
in excess of $10 million, consider asking your 
advisors about the potential advantages of a 
grantor retained annuity trust or the charitable 
lead annuity trust.  Both these vehicles work 
particularly well in the current low interest rate 
environment—the relevant interest rate fell from 
3.2 percent in December to 3 percent in January.  
This, in short, is a time to think proactively 
about your choices.  
     
Status of income tax legislation? 
Congress adjourned last year with resolution of 
numerous income tax issues either pending or 
simply unaddressed.  Below is a quick summary 
of the current status of some provisions that may 
be relevant to you.         
 
Waiver of 2010 required minimum distributions 
from qualified plans and IRAs.  There is no 
movement to extend the 2009 waiver into 2010.   
Only required minimum distributions for 2009  
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are waived, e.g. an individual who turned  
70 ½ in 2009, while not required to take a 
required minimum distribution for 2009, is 
required to take a distribution for 2010.   
 
Charitable IRA rollover. Legislation that gave 
clients the ability to make lifetime 
distributions from their IRAs to charity of as 
much as $100,000 expired at the end of 2009.  
Although an extenders bill (H.R. 4213) 
reviving this provision passed the House of 
Representatives in December of 2009, the fate 
of the bill in the Senate is uncertain. 
 
Carried interest.  Legislation that would tax 
“carried interest” earned by certain fund 
managers is included as a revenue raiser in 
H.R. 4213, but faces resistance in the Senate. 
 
Increase in the AMT exemption.  The AMT 
exemption for 2010 is currently  
$45,000 for marrieds filing jointly (or 
surviving spouses) and $33,750 for others.  A 
patch for the AMT was not included in H.R. 
4213.   
 
5.4 percent surtax on upper-bracket taxpayers 
(income in excess of $1 million for marrieds, 
$500,000 for others).   The surtax is included 
in the version of health care reform legislation 
passed by the House of Representatives, but 
not in the version passed by the Senate.  
Congress is currently working to create one 
unified bill, which may or may not include 
some variation of this proposal. 
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